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 1.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON MOTION FOR CLASS CERTIFICATION, etc. 
FILED BY MARIA VIGIL 
* TENTATIVE RULING: * 
 
Continued from January 23, 2020.  See the tentative ruling from that calendar. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01331 
CASE NAME: VIGIL VS. MUIR MEDICAL GROUP 
HEARING ON MOTION TO SEAL DOCUMENTS ISO MOTION FOR CLASS CERT. 
FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Granted. 

On January 30, 2020, the Court granted Defendants’ motion to seal certain records, i.e., 

the Professional Services Agreement (PSA) between the Muir Medical Group and John Muir 

Physicians Network, and the Forensic Investigation Analysis Report (“Report”), which concerns 

the investigation of the alleged data breach.  The Court made the necessary findings under 

California Rule of Court 2.550(d), which will not be restated here.  The current motion seeks to 

seal documents that attached or referenced one of those two documents, specifically: (1) Exhibit 

A to the Declaration of Ute Burness in support of MMG’s opposition to the motion for class 

certification (PSA); (2) Exhibit D to the Kashima declaration (transcript of deposition of Jack 

Elliot in which the PSA is discussed); (3) Ex. E to the Kashima Declaration (transcript of 

deposition of Ute Burness in which PSA is discussed); (4) Exhibit F to the Kashima Declaration 

(electronic mail from Thomas Quinlan); and (5) Exhibit G to the Kashima Declaration 

(attaching the Report).  The findings that applied to the reports also apply to these exhibits.  

The Court adds that the redacted deposition transcripts only redact so much of the deposition 

as is necessary. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01828 
CASE NAME: MASS VS. THE PROPERTY SCIENCES 
HEARING ON MOTION TO DISMISS CLASS ACTION 
FILED BY THE PROPERTY SCIENCES GROUP, INC. 
* TENTATIVE RULING: * 
 

Plaintiff moves to dismiss this putative class action, without prejudice as to the class 

action claims and allegations, and with prejudice as to the named plaintiff, Donald Mass.  

The matter has not been certified as a class action, nor has notice been given to the putative 

class.  Even before a class is certified, the court has a duty to protect the rights of absent class 

members.  (Pirjada v. Superior Court (2011) 201 Cal.App.4th 1074, 1082.)  Thus, the Court 
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must determine whether to grant the dismissal.  Dismissal must be allowed absent good cause 

to the contrary.  (CRC 3.1385(b).) 

The claims in this case are the same as those made in another case in federal court, 

Palega v. The Property Sciences Group, Inc. (U.S. D.C., N.D.Cal, Case No. 3:17-cv-00855-

WHA), in which the matter was dismissed, but the class was notified of the dismissal.  

Defendants have made two payments in this case.  The first, $20,000, was made by defendant 

to Mr. Mass pursuant to a settlement agreement that plaintiff and the CEO of defendant 

negotiated individually, without the involvement of counsel.  The second, agreed upon later, is a 

payment of $25,000 to plaintiff’s counsel.  Plaintiff’s counsel has not sought leave to find another 

person to proceed as the class representative. 

As to the initial settlement by plaintiff, the agreement is a private one, with no direct 

effect on others, thus there is no reason for the Court to evaluate it.  As to the second 

agreement, presumably plaintiff’s counsel is simply seeking compensation for time spent on a 

case that will be dismissed without prejudice.  There is nothing problematic about it in the 

context of this case, e.g., the payment is not so large that it suggests the abandonment of a 

potentially large claim.   

Thus, the Court’s primary concern would be whether the dismissal would be prejudicial 

to the putative class.  The court may order notice to the class, but notice is not required where 

the dismissal will not prejudice the putative class.  (CRC 3.770; Pirjada, supra, at 1088.)  In this 

instance, there is no indication of prejudice.  No notice was given in this case (which might have 

induced reliance by class members).  Class members were given notice of dismissal in the 

federal case, which gave any putative class members the opportunity to take appropriate action.   

Motion granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-01226 
CASE NAME: VILCA VS. GOLDEN STATE GRANITE 
HEARING ON MOTION TO SET ASIDE DISMISSAL BASED ON ATTORNEY AFFIDAVIT 
FILED BY ERICK VILCA 
* TENTATIVE RULING: * 
 
Granted.  Counsel’s affidavit is sufficient to establish grounds to set aside the dismissal.  A Case 
Management Conference is set for April 7, 2020, 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC19-02040 
CASE NAME: SAMUEL CAMARISTA VS. MERITAGE HOMES 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY MERITAGE HOMES OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Plaintiffs are homeowners who purchased single family residences in the Copper Ridge 
community in Antioch developed by defendant Meritage Homes of California, Inc. (“Defendant” 
or “Meritage”). Plaintiffs filed a complaint against Meritage alleging claims for violation of 
California Civil Code § 895 and breach of contract arising out of Meritage’s residential 
development known as Copper Ridge in Antioch. Meritage moves to compel arbitration of the 
claims and to stay the action pending arbitration, and Plaintiffs oppose the motion. For the 
reasons set forth, the motion is GRANTED. 

Summary of the Motion and Opposition 

Plaintiffs are either original purchasers or subsequent purchasers of single family residences 
built by Meritage at the Copper Ridge Development. The Original Purchaser Plaintiffs purchased 
their homes directly from Meritage.  The Subsequent Purchaser Plaintiffs purchased their 
homes from other homeowners. All have asserted claims for violation of California Civil Code § 
895 et seq. for multiple construction defects described in paragraph 18 of the complaint. 
Meritage has filed an answer and cross-complaint against as-yet unidentified “Roe” defendants, 
including unidentified subcontractors, insurers and others. 

The Original Purchaser Plaintiffs each signed purchase agreements to buy their homes 
from Meritage. Each of the purchase agreements contain arbitration provisions both in 
the main portion of the contract, and then a modified version of the arbitration agreement 
in an addendum. Meritage recorded CC&Rs for the Copper Ridge Development which contain 
substantively similar arbitration provisions applicable to disputes with the developer, 
which Meritage contends bind both the Original Purchaser Plaintiffs and the Subsequent 
Purchaser Plaintiffs.  

Meritage filed a motion to compel arbitration which was set for hearing on December 19, 2019. 
Meritage withdrew its motion without prejudice after Plaintiffs filed opposition, asserting that 
Meritage’s motion was legally and factually deficient. Without conceding the original motion was 
deficient, Meritage re-filed the present motion to add evidence to support its contention that the 
Federal Arbitration Act governs the arbitration agreements because the contracts evidence “a 
transaction involving interstate commerce.” Second Mot. to Compel Arbitration, fn. 1. Meritage’s 
motion is supported by the declaration of Barry Grant, the President of the Northern California 
Division of Meritage, and by the declaration of counsel, Ryan P. McGuire. 

Plaintiffs oppose the motion. They contend Meritage has not demonstrated by admissible 
evidence facts sufficient to show the transactions involve interstate commerce so as to make the 
Federal Arbitration Act (“FAA”) the governing statute. They argue that if the federal statute does 
not govern, then Code of Civil Procedure § 1298.7 makes the arbitration provisions of the 
purchase agreements inapplicable to claims for patent and latent construction defects subject to 
the statutes of limitations of Code of Civil Procedure § 337.1 and 337.15. They contend the 
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arbitration agreements in both the purchase agreements and CC&Rs are unenforceable based 
on the doctrine of unconscionability, determined under California contract law.  

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether or not the arbitration agreements here are governed by federal law, the threshold issue 
of whether a valid and enforceable agreement to arbitrate exists is determined under California 
law and procedures. Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 
413 (“Rosenthal”); CCP §§ 1281.2, 1290.2.  Meritage as the party moving to compel arbitration 
bears the burden of proving the existence of the arbitration agreement by a preponderance of 
the evidence. Rosenthal, supra, 14 Cal.4th at 413. Meritage also bears the burden of proving 
that the FAA governs the arbitration agreements. Shepard v. Edward Mackay Enterprises, Inc. 
(2007) 148 Cal.App.4th 1092, 1101; Carbajal v. CWPSC, Inc. (2016) 245 Cal.App.4th 227, 238. 

Plaintiffs, as the parties resisting arbitration, bear the burden of proof of any fact necessary to 
their defense to the enforcement of the agreements, by a preponderance of the evidence. 
Rosenthal, supra, 14 Cal.4th at 413. Plaintiffs bear the burden of proving that the arbitration 
agreements are unenforceable for unconscionability. Rosenthal, supra, 14 Cal.4th at 413; Diaz 
v. Sohnen Enterprises (2019) 34 Cal.App.5th 126, 131-32. 

FAA or California Arbitration Act 

Meritage contends the arbitration agreements are governed by the FAA for two reasons: first, 
the parties agreed contractually by the terms of the arbitration agreements in both the purchase 
contracts and the CC&Rs that the FAA will govern, and second, the FAA governs because the 
arbitration agreements involve “a contract evidencing a transaction involving interstate 
commerce.” 9 U.S.C. § 2.  

a. Contractual Agreement that FAA Governs 

 

Meritage relies on Rodriguez v. American Technologies, Inc. (2006) 136 Cal. App. 4th 1110 
(“Rodriguez”) for the proposition that the parties may contractually agree that the FAA will 
govern the arbitration agreement, as Meritage claims the parties did in this case by the terms of 
the agreements. In Rodriguez, the Court construed the following language in an arbitration 
agreement as a contractual agreement that the FAA would apply and govern any arbitration 
both substantively and procedurally, “Pursuant to the Federal Arbitration Act, any controversy or 
claim arising [out] of or related to this Agreement or the breach of any provision thereof shall be 
settled by arbitration in accordance with the Construction Industry Arbitration Rules of the 
American Arbitration Association currently in effect.” Id. at 1116.  

The trial court in Rodriguez denied the petition to compel arbitration under Code of Civil 
Procedure § 1281.2(c), which gives the Court discretion to deny a motion to compel arbitration 
under certain circumstances. The Court of Appeal reversed.  

The Court in Rodriguez concluded that the arbitration provision was a contractual agreement by 
the parties that the FAA would control over the California Arbitration Act, both procedurally and 
substantively. It cited the “common understanding” of the meaning of “pursuant to,” concluding 
that “there is no ambiguity regarding the parties' intent. They adopted the FAA—all of it—to 
govern their arbitration. The FAA controls, including section 3 which requires the court to stay 
the judicial proceeding and compel arbitration. . . . They expressly designated their arbitration 
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proceeding ‘should move forward under the FAA's procedural provisions rather than under state 
procedural law.’ [Citation omitted.] Id. at 1122 (citing Cronus Investments, Inc. v. Concierge 
Services (2005) 35 Cal.4th 376). 

The arbitration provisions in the purchase agreements in this case state, “Any claims that are 
not resolved pursuant to subparagraphs 15.2, 15.3, or 15.4.1, shall be resolved by binding 
arbitration pursuant to the Federal Arbitration Act . . . and the California Arbitration Act (to the 
extent the California Arbitration Act is consistent with the Federal Arbitration Act).” Grant Decl., 
Exhs. A-D. The CC&Rs contain similar language. Grant Decl. Exhs. E-H, and ¶ 8.3 et seq. in 
Exhs. F-H.  

The contractual language unambiguously provides that the parties agree to arbitration under the 
FAA and CAA, with the FAA to control over any provisions of the CAA that are inconsistent with 
the FAA.  

b. Code of Civil Procedure § 1298.7 Does Not Apply 
 

Plaintiffs argue that Code of Civil Procedure § 1298.7 exempts construction defect claims from a 
binding arbitration provision contained in a single family residential purchase agreement. Where 
the binding arbitration agreement is contained in a purchase agreement for a single family 
residence, Code of Civil Procedure § 1298.7 makes it unenforceable to causes of action for 
common law patent and latent construction defects for which Code of Civil Procedure §§ 337.1 
and 337.15, respectively, provide the statute of limitations. Section1298.7, however, does not 
apply to the claims asserted by Plaintiffs in this case both because it does not apply to the 
claims asserted in the complaint by its terms, and because the FAA would override the 
exemption to the extent it did apply to these claims. 

Code of Civil Procedure §§ 337.1 and 337.15 do not apply to a cause of action under the Right 
to Repair Act, Civil Code § 895, et seq., which has a separate statute of limitations under Civil 
Code § 941. Civil Code § 941(d), by its terms makes Code of Civil Procedure §§ 337.1 and 
337.15 inapplicable to claims brought under the Right to Repair Act, Civil Code § 895 et seq. 
The first cause of action of Plaintiffs’ complaint states claims under the Right to Repair Act, Civil 
Code § 895; the second cause of action is for breach of contract, and the statute of limitations 
for breach of contract is governed by Code of Civil Procedure § 337. Based on this authority, 
§ 1298.7 does not apply to these claims, whether or not the FAA governs.  

The Court has concluded the FAA applies, based on the parties’ contractual agreements, an 
additional reason that § 1298.7 does not apply.  

c. Transactions Involving Interstate Commerce 
 

Additionally, Meritage argues the FAA governs the arbitration agreements here because the 
transactions involve interstate commerce under 9 U.S.C. § 2. Meritage points to the language of 
the arbitration provisions in both the purchase contract addendum and in the CC&Rs that recite 
that the “construction and sale of the units involves interstate commerce with trades and 
suppliers outside California.” Exh. A Addendum __ [sic] to Purchase Agreement and Deposit 
Receipt ¶ 15.5; Exh. F ¶ 8.3.5. Meritage also points to the U.S. Supreme Court decision in 
Allied-Bruce Terminix Cos., Inc. v. Dobson (1995) 513 U.S. 265 in which the Court construed 
the term “involving interstate commerce” broadly to mean “affecting” interstate commerce. Id. at 
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273-74 (holding that the FAA governed an arbitration agreement between a homeowner and 
local pest control company because the transaction involved interstate commerce under the 
FAA where the treatment products and repair materials were shipped from out of state). 
Meritage also cites two California decisions which held the FAA applied to arbitration 
agreements related to housing developments in California where the evidence shows goods and 
products manufactured out of state were used in the construction project. Shepard v. Edward 
Mackay Enterprises, Inc., supra, 148 Cal.App.4th at 1097-1101; Basura v. U.S. Home Corp. 
(2002) 98 Cal.App.4th 1205, 1208.  

The U.S. Supreme Court has further expanded its view of the “involving interstate commerce” 
provision of the FAA in Citizens Bank v. Alafabco (2003) 539 U.S. 52, in which it held that the 
FAA could be applied to individual cases under the Commerce Power clause without a showing 
of an effect on interstate commerce in the particular transaction if the nature of the activity 
involved is generally subject to federal authority because it affects interstate commerce. Id. 
Plaintiffs argue Meritage has not met its burden of proof of demonstrating the arbitration 
agreements involve interstate commerce and have submitted extensive objections to the 
evidence offered by Meritage to support the relationship of the transactions to interstate 
commerce. These objections are addressed below.  

Because the Court has determined the parties contractually agreed to arbitrate pursuant to the 
FAA, Meritage’s failure to meet its burden of proving, through admissible evidence, that the 
transactions involve interstate commerce in order for the FAA to apply on that basis does not 
change the result. 

Unconscionability Defense to Enforcement of Arbitration Agreements 

An arbitration agreement may be declared unenforceable “upon such grounds as exist at law or 
in equity for the revocation of any contract.” 9 U.S.C. § 2. “This saving clause permits 
agreements to arbitrate to be invalidated by ‘generally applicable contract defenses, such as 
fraud, duress, or unconscionability,’ but not by defenses that apply only to arbitration or that 
derive their meaning from the fact that an agreement to arbitrate is at issue.” AT&T Mobility LLC 
v. Concepcion (2010) 563 U.S. 333, 339.  

The parties do not dispute that the Original Purchaser Plaintiffs signed the purchase 
agreements, Exhibits A-D, that contain the arbitration provisions relied on by Meritage to compel 
arbitration. They do not dispute that there are recorded CC&Rs for the Copper Ridge 
Development that generally bind all the homeowners in the development, including both the 
Original Purchaser Plaintiffs and the Subsequent Purchaser Plaintiffs. Pinnacle Museum Tower 
Assn. v. Pinnacle Market Dev. (US) LLC (2012) 55 Cal.4th 223, 237 (“Pinnacle”). The Plaintiffs 
argue that both sets of arbitration agreements are unenforceable because they are procedurally 
and substantively unconscionable. 

Whether an arbitration agreement is unenforceable on the grounds of unconscionability is 
determined based on ordinary state law contract principles applicable to all contracts. AT&T 
Mobility LLC v. Concepcion, supra, 563 U.S. at 339. The unconscionability doctrine is codified in 
Civil Code § 1670.5. 

a. Legal Standards 
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Procedural unconscionability focuses on “oppression or surprise due to unequal bargaining 
power” while substantive unconscionability focuses on whether the fairness of “an agreement’s 
actual terms and to assessments of whether they are overly harsh or one-sided.”  Pinnacle, 
supra, 55 Cal.4th at 246.  

Both procedural and substantive unconscionability must be present in order to render an 
arbitration agreement unenforceable, based on a sliding scale such that the greater the 
procedural unconscionability, the lesser the required showing of substantive unconscionability, 
and vice versa.   Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal. 4th 
83, 114.   

Plaintiffs bear the burden of proving unconscionability. Rosenthal, supra, 14 Cal.4th at 413; Diaz 
v. Sohnen Enterprises, supra, 34 Cal.App.5th at 131-32. “The ultimate issue in every case is 
whether the terms of the contract are sufficiently unfair, in view of all relevant circumstances, 
that a court should withhold enforcement.” Sanchez v. Valencia Holding Co., LLC (2015) 61 
Cal.4th 899, 911-12. With this context, the Court reviews the arbitration agreements in this case.   

Procedural unconscionability has two primary components, oppression and surprise. Baltazar v. 
Forever 21, Inc. (2016) 62 Cal.4th 1237, 1243. The oppression component addresses the 
manner in which the arbitration agreement is presented for execution and can include “sharp 
practices” such as imposing high-pressure tactics, duress, or manipulation tactics to obtain the 
party’s signature. Baltazar v. Forever 21, supra, at  1245. Surprise can include the physical form 
of the arbitration provision where it may be hidden in a prolix document or contains provisions 
“beyond the reasonable expectation of the weaker party.” Parada v. Superior Court (2009) 176 
Cal. App. 4th 1554, 1571. 

Substantive unconscionability focuses on the substantive fairness of the terms and whether the 
agreement is “unfairly one-sided.” Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071; 
Baltazar, supra, 62 Cal.4th at 1248. In general, the arbitration agreements must be so overly 
harsh, unduly oppressive, and unreasonably favorable to the more powerful party that they 
undermine the neutrality of the agreement to arbitrate. Sanchez v. Valencia Holding Co., LLC 
(2015) 61 Cal.4th 899, 910-11, 913; Armendariz, supra, 24 Cal.4th at 117. “A contract term is 
not substantively unconscionable when it merely gives one side a greater benefit; rather, the 
term must be ‘so one-sided as to ‘shock the conscience.”’” Pinnacle, supra, 55 Cal.4th at 246 
(quoting 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1213).  

b. The Arbitration Agreements in This Case 
 

The Court reviews the purchase agreements, Exhibits A-D, and the CC&Rs, Exhibits E-H, 
separately for procedural and substantive unconscionability.  

1. Arbitration Agreements in the Purchase Agreements 
 

Each of the purchase agreements (Exhs. A-D) contains the same arbitration provisions in the 
main purchase agreement, modified by the arbitration provisions in the addendum to each of the 
agreements. Four of the Original Purchaser Plaintiffs filed declarations (M. Green, S. Cole, S. 
Carmarista, S. Lemmons). Three other Original Purchaser Plaintiffs, who appear to be spouses, 
co-owners and co-signatories on three of the purchase agreements, did not file declarations. 
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Each of the Original Purchaser Plaintiffs who filed a declaration is a signatory to one of the 
Purchase Agreements. Each attests that (1) they were presented with a number of documents 
to sign as part of the purchase; (2) the Meritage sales representative went through the 
documents quickly, and Plaintiffs did not have a chance to read or negotiate the terms but were 
led to believe they were “standard”; (3) they were not told by the Meritage representative they 
could make changes to the documents but thought it was “clear” they had to sign the 
agreements to buy the house; (4) the arbitration provisions were not pointed out to them or 
explained; (5) they were not given copies of the AAA rules or fee schedule, and they were 
surprised when they learned of the costs of arbitration; and (6) it was not explained to them that 
they were giving up legal rights and the difference in the process from proceedings in a court of 
law. See, e.g. Green Decl. ¶¶ 6-14.  

The declarants also state that they were surprised by the arbitration provision requiring them to 
arbitrate their construction defect claims, their inability to split the costs of pursuing claims with 
other homeowners, and the waiver of their right to a jury trial. See, e.g., Green Decl. ¶¶ 11, 13-
14. They state that Meritage did not give them copies of the AAA rules or the AAA fee schedule 
when they signed the agreements, and that they were surprised by the costs of arbitration. See, 
e.g., Green Decl. ¶¶ 12, 13. 

2. Arbitration Agreements in the CC&Rs 
 

The Declaration of Covenants, Conditions and Restrictions for the development are attached to 
the Grant Declaration as Exhibit E, with annexations of property and additional provisions 
recorded as reflected in Exhibits F-H. Though the Copper Ridge Development is a community 
development with common areas, restrictions on use of property, architectural and other 
oversight committees, Section 1.2 of the CC&Rs states that “This Declaration shall not be 
interpreted to establish a ‘Common Interest Development,’ as that term is defined in California 
Civil Code Section 1351(c) (or any successor statute) and the Project shall not be subject to the 
Davis-Stirling Common Interest Development Act.” Grant Decl. Exh. E, p. 1. 

The Original Purchaser Plaintiffs do not address the CC&Rs specifically in their declarations. 
Plaintiffs filed five declarations by Subsequent Purchaser Plaintiffs (W. Vencill, R. Elliott, L. 
Cooper, D. Chartier, A. Jahal), one of whom is an attorney (W. Vencill) addressing the CC&Rs 
recorded for the Copper Ridge Development and the arbitration provision contained in them. 
The Subsequent Purchaser Plaintiffs who filed declarations each state that the binding 
arbitration provisions in the CC&Rs were not pointed out to them and that they were surprised 
the provision covers construction defect claims. See, e.g. Elliott Decl. ¶¶ 5-10. They assert were 
not given the AAA rules or fee schedule when the bought their houses. See, e.g. Elliott Decl. 
¶ 11. 

They also state they were surprised by the provisions of the arbitration agreement which require 
them to participate in individual arbitration, rather than a group arbitration, and that they feel the 
arbitration agreement is unfair to them based on their waiver of their jury trial rights and the 
requirement that they absorb all the costs of asserting their claims alone by not being able to 
pursue their claims with other homeowners and share the costs. See, e.g. Elliott Decl. ¶¶ 5, 10. 

c. Analysis of Procedural Unconscionability Claims 
 

1. Contracts of Adhesion/Oppression 
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With respect to the CC&Rs, the California Supreme Court in Pinnacle rejected the position that 
an arbitration agreement contained in recorded CC&Rs for a common interest development 
subject to the Davis-Stirling Common Interest Development Act is procedurally unconscionable. 
Pinnacle, supra, 55 Cal.4th at 248. Pinnacle does not control here because the CC&Rs 
specifically state the Copper Ridge Development is not a common interest development subject 
to the Davis-Stirling Act. 

The arbitration provisions within the purchase agreements and addenda are standard form 
contracts drafted by the developer, the party presumably with superior bargaining power. 
Armendariz v. Foundation Health Psychcare Services, Inc., supra, 24 Cal.4th at 113. The fact 
that a contract is a standard form does not make the contract per se procedurally 
unconscionable. Crippen v. Central Valley RV Outlet, Inc. (2004) 124 Cal.App.4th 1159, 1165-
67 (form motor home purchase agreement). 

Courts have found procedural unconscionability in cases involving a standard, preprinted form 
home purchase agreement with a developer, finding that the contracts were contracts of 
adhesion which were presented on a take-it-or-leave-it basis with the homebuyers having no 
meaningful opportunity to negotiate the terms of the arbitration provisions. Thompson v. Toll 
Dublin, LLC, (2008)165 Cal.App.4th 1360, 1372 (“’The reality of the transaction was that 
plaintiffs had to accept the arbitration provisions if they wanted to buy a house’,” quoting Bruni v. 
Didion (2008) 160 Cal.App.4th 1272, 1293)). See also Baker v. Osborne Development Corp. 
(2008) 159 Cal.App.4th 884, 896; Pardee Construction Co. v. Superior Court (2002) 100 
Cal.App.4th 1081, 1087 (citing finding the arbitration provision was presented on a take it or 
leave it basis since the buyers were buying a house with the unique location and other qualities, 
and differentiating a home purchase from a purchase of other common goods).   

Also supporting a finding of procedural unconscionability with respect to the purchase 
agreements are the declarations by the Original Purchaser Plaintiffs describing the 
circumstances involved in the execution of the purchase agreements. They indicate the 
Meritage representative went through a large package of documents quickly, and they assert 
that the arbitration provisions, and the waiver of their right to a jury trial, were not pointed out 
to them.  

Meritage argues that the Original Purchaser Plaintiffs who filed declarations in opposition to 
the motion do not state that they tried to negotiate the terms of the purchase agreements.  
Proof that a party tried to negotiate the contract but was refused, however, is not required for 
a finding of procedural unconscionability. Sanchez v. Valencia Holding Co., LLC, supra, 61 
Cal.4th at 913. 

2. Surprise 
 

Though the Original Purchaser Plaintiffs state the arbitration provisions were not pointed out to 
them, they each separately initialed the arbitration provisions in the purchase agreements. As to 
the CC&Rs, rather than hiding the arbitration provisions and their effect on construction 
disputes, the CC&Rs “supplemental restrictions” (Exhs. F-H) highlight the arbitration agreement 
in the form of the text in Section 8.3 and the provisions that follow, based on the type size, and 
the bold and unscored text, that provide disputes with the developer over warranty and other 
claims construction are subject to arbitration. See Rodriguez v. American Technologies, Inc. 
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(2006) 136 Cal. App. 4th 1110, 1124 (in finding an arbitration clause on the back of a “work 
authorization” to be enforceable, the Court noted “ARBITRATION” was in bold capital letters and 
that a party is generally deemed to agree to terms of a contract when the party signs it).  

These features distinguish the arbitration agreements in this case from others cited by Plaintiffs. 
See Thompson v. Toll Dublin, LLC, supra, 165 Cal.App.4th at 1372-73 (arbitration provisions 
buried in 800 pages of documents given to the buyers); Baker v. Osborne Development Corp., 
supra, 159 Cal.App.4th 884 (arbitration provision with builder, which was included in a 
completely separate document with a third party home warranty company, found procedurally 
unconscionable).  

Plaintiffs contend as another element of surprise that the arbitration agreements do not attach 
the applicable AAA rules and fee schedule and that copies were not provided to any of the 
Plaintiffs when they were purchasing their homes. Failure to attach the arbitration rules alone 
does not create procedural unconscionability. Peng v. First Republic Bank (2013) 219 Cal. App. 
4th 1462, 1472 (“Plaintiff does not argue that there are any other provisions in the Agreement 
that would support a finding of procedural unconscionability. Nor does she identify any feature of 
the AAA rules that prevent fair and full arbitration. Thus, we find the failure to attach the AAA 
rules, standing alone, is insufficient grounds to support a finding of procedural 
unconscionability”).   

The arbitration provisions identify the particular AAA rules which will govern the arbitration and 
provide the website information for obtaining those rules and the fee schedule, unlike Carbajal v. 
CWPSC, Inc., supra, 245 Cal.App.4th at 244, cited by Plaintiffs. Plaintiffs do not contend they 
were unable to access the applicable AAA rules and fee information through the AAA contact 
information and website set out in the arbitration agreements. Lane v. Francis Capital 
Management LLC (2014) 224 Cal.App.4th at 691–92 (AAA rules were not attached to the 
arbitration agreement but were available on the internet, and the agreement clearly specified a 
particular set of AAA rules, though in that case the employee was also found to be a 
sophisticated business person able to locate the rules). However, failure to attach copies of the 
arbitration rules to the arbitration agreement may warrant some closer scrutiny of the arbitration 
provisions for substantive unconscionability. Baltazar, supra, 62 Cal.4th at 1246.  

Plaintiffs also rely on Parada v. Superior Court (2009) 176 Cal. App. 4th 1554, 1571 to argue 
surprise. The Court in Parada rejected the contention that the presence of an arbitration 
agreement in the contract was outside the reasonable expectation of the weaker party, but 
found that the requirement for individual arbitrations, rather than group or joint arbitration, 
coupled with the excessive and prohibitive expense imposed by the agreement which required 
arbitrations to be conducted before three arbitrators made the agreement unconscionable. Id. 
Parada is distinguishable from the facts presented here. 

Because the FAA governs the arbitration agreements by the terms of the parties’ contractual 
agreement, an inability to pursue a class or group arbitration is not a basis for denying 
enforcement of the arbitration provisions under AT&T Mobility LLC v. Concepcion, supra, 563 
U.S. 333. See also Penilla v. Westmont Corp. (2016) 3 Cal.App.5th 205, 220 fn. 11 (specifically 
stating the Court was not holding “the prohibition of joinder renders the contract 
unenforceable.”).  
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3. The Arbitration Agreements Show Some Degree of  Procedural 
Unconscionability 
 

The evidence supports the conclusion the arbitration agreements contained in the Purchase 
Agreements and the CC&Rs are contracts of adhesion and subject to some degree of 
procedural unconscionability under the circumstances. The adhesive nature of the arbitration 
agreements in the purchase agreements and the CC&Rs coupled with the evidence offered in 
the Original Purchaser Plaintiffs’ declarations meet some of the hallmarks of procedural 
unconscionability, and the Court finds there was some degree of procedural unconscionability 
under the circumstances.  

The Plaintiffs, however, have not described extreme oppressive or manipulative tactics by 
Meritage, such as Meritage misleading them as to the content of the documents, or Meritage 
insisting on immediate execution and return of the purchase agreements, such as that described 
in OTO v. Kho (2019) 8 Cal.5th 111, in which the Court found an extraordinary degree of 
procedural unconscionability.  See also Baltazar v. Forever 21, Inc., supra, 62 Cal.4th at 1245 
(“Baltazar was not lied to, placed under duress, or otherwise manipulated into signing the 
arbitration agreement.”). 

d. Analysis of Substantive Unconscionability 
 

As to substantive unconscionability, Plaintiffs cite three grounds for the Court to find the 
Purchase Agreements and CC&Rs are substantively unconscionable: (1) the provision requiring 
individual arbitration proceedings, rather than group proceedings, where the costs of pursuing 
claims could be shared among the plaintiffs in judicial proceedings; (2) lack of mutuality because 
in practice, only the homeowners are likely to assert claims against the developer; and (3) lack 
of mutuality or unfairness because the developer, but not the Plaintiffs, can add parties to 
the arbitration.  

1. Requirement for Individual Arbitration Home by Home  
 

Plaintiffs argue that the arbitration agreement is substantively unconscionable because it 
requires each individual homeowner to participate in separate arbitration proceedings with the 
developer, and the costs of arbitration for each homeowner are excessive as a result. They cite 
Parada v. Superior Court, supra, 176 Cal. App. 4th 1554, discussed above.  
 
In Parada, the claimants presented evidence that they were low-income families, that the costs 
of arbitration would be at least $20,000 per claim, and that the claimants could not pay afford to 
pay the arbitration expenses. Id. In Penilla v. Westmont Corp., supra, 3 Cal.App.5th 205, the 
Court held the claimants had demonstrated that in fact, the arbitration costs were prohibitively 
expensive where the claimants presented evidence that most of the claimants earned less than 
$3,000 per month and could not advance the arbitration fees required of $2,500 to $3,000 per 
day of arbitration. The California Supreme Court in Sanchez v. Valencia Holding Co., LLC, 
supra, 61 Cal.4th 899, noted that arbitration can be unaffordable even for nonindigent 
consumers and that courts can apply the unconscionability doctrine on a case-by-case basis 
“to protect nonindigent consumers against fees that unreasonably limit access to arbitration.” 
Id. at 920. 
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In assessing the burden Plaintiffs contend arbitration imposes on them based on excessive 
expense, the Court must consider the expense not in absolute terms but in comparison to the 
expense of pursuing claims through judicial proceedings. Only four of the nine the Plaintiffs who 
filed declarations address their inability to afford pursuing their claims in arbitration (M. Green 
¶ 14 (“extreme financial hardship”); R. Elliott ¶10 (“big financial burden”); S. Camarista ¶ 14 
(“extreme financial hardship”); S. Lemmons ¶14 (“extreme financial hardship”). They do not 
state they would be forced to forego their claims if they were required to arbitrate. Other 
declarants merely state their belief that pursuing claims through the courts would be less 
expensive or more affordable because they could share costs of the litigation.  
 
Plaintiffs also submit their counsel’s declaration (LoCoco Declaration) in which she estimates 
costs of arbitration for each individual home would be at least $10,225 plus attorneys’ fees, and 
argues the Plaintiffs will not be able to “economically proceed with their claims” based on the 
anticipated damages. She argues the costs of arbitration may be thousands of dollars more for 
each home than if the claims were adjudicated through the court. LoCoco Decl. ¶ 5.  
  
Meritage argues AT&T Mobility LLC v. Concepcion, supra, 563 U.S. 333, held that for arbitration 
agreements subject to the FAA, a waiver of a right to class arbitration is enforceable and cannot 
be a basis for holding an arbitration agreement unenforceable. By extension, Meritage argues 
lack of group arbitration cannot be a ground to refuse to enforce the arbitration agreements 
here.  Meritage also argues that it has agreed to waive the single arbitration requirement and to 
engage in a group arbitration with the Plaintiffs. However, unconscionability is measured at the 
time the contract is made, and Meritage’s after-the-fact waiver of the provision cannot remove 
the taint of substantive unconscionability. Civil Code § 1670.5.  
 
The declarations of the Plaintiffs and their counsel do not explain why single arbitration of the 
individual homeowner’s claims will be so substantially more expensive than pursuing their 
claims before the Court. While there may be individual expenses associated with the arbitrator’s 
fee, the testimony by the expert, and attorneys’ fees at the individual arbitrations, Plaintiffs do 
not explain why some of the expert and attorneys’ fees leading up to the arbitration proceeding 
cannot be shared. They do not address that there will be expense in court proceedings for an 
expert to make an individualized showing of harm or defects in each home and why the 
homeowners’ expense would be so significantly less making that showing in court as opposed 
to the individual arbitration. 
 
Unconscionability is generally determined at the time the contract is entered into. Civil Code § 
1670.5(a) (“If the court as a matter of law finds the contract or any clause of the contract to have 
been unconscionable at the time it was made the court may refuse to enforce the contract . . .”). 
Plaintiffs have not made a specific showing of substantive unconscionability on this ground 
related to the time they entered into the purchase agreements or became bound to the CC&Rs. 
 

2. Lack of Mutuality Because Homeowners More Likely to Assert Claims 
 

The arbitration agreements are by their terms mutual and apply to claims brought by either 
party, as Plaintiffs concede. Plaintiffs argue, however, that as a practical matter they are 
one-sided because only the homeowners would file claims that will be subject to compelled 
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arbitration under the arbitration agreements. Meritage cites an implied indemnity and 
negligence claim.   

The California Supreme Court in Baltazar v. Forever 21, supra, 62 Cal.4th at 1247-48, 
addressing an arbitration agreement in an employment context, rejected the argument that 
an arbitration agreement which by its terms provided either party with the right to seek 
provisional injunctive relief while an arbitration was pending was substantively unconscionable 
because the employer was more likely that the employee to seek injunctive relief. Other cases 
have found lack of mutuality where certain claims brought by one side would be excluded from 
arbitration, but the decisions do not suggest the mere fact that one side is more likely to assert 
claims as a practical matter makes the arbitration agreement unfairly one-sided. Id. at 1248, 
fn. 4. Therefore, the agreement is not substantively unconscionable simply because the 
homeowners are more likely to assert claims against the developer than the developer against 
the homeowners. 

3. Lack of Mutuality Because Developer Can Add Parties to the Arbitration 
 

Plaintiffs argue that only Meritage as the developer is granted the ability to add parties to the 
arbitration if it elects to do so, making the arbitration agreements unfairly one-sided. In judicial 
proceedings, however, the same problem exists: plaintiffs cannot add parties such as 
subcontractors and suppliers, since only Meritage is in privity of contract with the subcontractors 
and suppliers. 

The Arbitration Agreements Are Not Unconscionable and Can Be Enforced 

The Court finds that Plaintiffs have not met their burden of proving the arbitration agreements in 
either the purchase agreements or CC&Rs are unconscionable and unenforceable. The Court 
does not find that the degree of procedural unconscionability, viewed on a sliding scale with the 
provisions cited by Plaintiffs as substantively unconscionable, warrants a finding the agreements 
are unconscionable and unenforceable under Civil Code § 1670.5. 

Cross-Motions for Attorneys’ Fees for the Motion to Compel Arbitration  

Meritage has moved for an award of attorneys’ fees if Plaintiffs unsuccessfully oppose the 
motion to compel arbitration. Meritage cites Section 15.5.5 in the addendum to the purchase 
agreement, and Section 8.3.5(e) of the CC&Rs (Exh. F) that provide “if a party unsuccessfully 
contests the validity or scope of arbitration in a court of law or equity, the noncontesting party 
shall be awarded reasonable attorneys’ fees.”  Meritage also cites Code of Civil Procedure 
§ 1293.2 which provides the Court “shall award of costs . . .  upon any judicial proceeding.”  
Meritage cites Marcus & Millichap Real Estate Investment Brokerage Co. v. Woodman 
Investment Group (2005) 129 Cal.App.4th 508, 513, for the proposition that where a contract 
authorizes an award of attorneys’ fees, the award under § 1293.2 is mandatory.  

Further, there is a split of authority as to whether attorneys’ fees can be awarded as costs on a 
motion to compel arbitration. Compare Lachkar v. Lachkar (1986) 182 Cal.App.3d 641, 648 with 
Benjamin, Weill & Mazer v. Kors (2011) 195 Cal. App. 4th 40, 79.  

The Court need not reach that issue, because the  contract provision in question does not apply 
to a pre-arbitration motion to compel arbitration. Instead, the language applies when the validity 
of an arbitration award is contested, not to this pre-arbitration motion to compel. The Court 
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therefore declines to award the attorneys’ fees requested by Meritage on the motion to compel 
arbitration. 

Request for Judicial Notice and Objection 

Meritage objects to Plaintiffs’ request for judicial notice of information contained in the 
CertainTeed Saint Gobain’s website (Plaintiffs’ RJN Exh. 2). The objection is sustained. Ampex 
Corp. v. Cargle (2005) 128 Cal.App.4th 1569 cited by Plaintiffs is distinguishable for the reasons 
noted in Defendant’s objection. Further, “judicial notice of a document does not extend to the 
truthfulness of its contents or the interpretation of statements contained therein, if those matters 
are reasonably disputable.” Apple Inc. v. Superior Court (2017) 18 Cal.App.5th 222, 241 (citing 
C.R. v. Tenet Healthcare Corp., 169 Cal.App.4th at 1103-1104).   

Evidentiary Objections and Rulings 

a. Plaintiffs’ Objections to Grant Declaration 
 

Plaintiffs filed objections to portions of the Grant Declaration (“Pl. Obj.”). Having considered the 
objections and Defendant’s written response to the objections, the Court rules as follows: 

Pl. Obj. No. 1 – Sustained. 

Pl. Obj. No. 2 – Sustained. 

Pl. Obj. No. 3 – Overruled; goes to weight. 

Pl. Obj. No. 4 – Overruled; goes to weight. 

Pl. Obj. No.5 – Sustained. 

Pl. Obj. No. 6 – Sustained. 

Pl. Obj. No. 7 – Sustained. 

Pl. Obj. No. 8 – Sustained. 

Pl. Obj. No. 9 – Sustained. 

Pl. Obj. No. 10 – Sustained. 

Pl. Obj. No. 11 – Sustained. 

b. Defendant’s Objections to LoCoco Declaration 
 

Defendant Meritage filed evidentiary objections to the LoCoco Declaration (“Def. Obj.”) 

Def. Obj. No. 1 – Sustained. 

Def. Obj. No. 2 – Sustained. 

Def. Obj. No. 3 – Sustained. 
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 6.  TIME:  9:00   CASE#: MSN19-2096 
CASE NAME: US BANK VS. SIMONE BRAXTON 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER GRANTING MSJ 
FILED BY SIMONE BRAXTON 
* TENTATIVE RULING: * 
 

Hearing required.   

This case originated as a post-foreclosure unlawful detainer filed in the Richmond 

branch court on February 4, 2019.  Defendant moved to reclassify the case as an unlimited 

jurisdiction matter, which was granted by the court on June 27, 2019, with a minute order 

entered the next day stating “motion to reclassify action as unlimited granted[,]”  and “case to be 

transferred to unlimited civil in Martinez.”  The court file shows that the matter was formally 

transferred and assigned a new docket number on October 21, 2019. 

On December 11, 2019, Plaintiff filed a motion for summary judgment, including a 

request that the matter be set for hearing at a particular date.  The matter was set for hearing in 

this department.  After the matter was set for hearing, it was reset for January 6, 2020, based on 

an ex parte application heard on December 20, 2019. 

At the January 6, 2020 hearing, defendant argued that a summary judgment motion 

could not be heard on the short unlawful detainer time-frame, because the case was an ordinary 

civil action, not an unlawful detainer.  The Court rejected this argument, based on the face of the 

initial limited jurisdiction court’s order, which rendered the action “unlimited” but did not change 

its status as an unlawful detainer.  (Ordinarily, where such issues arise, the defendant in the 

unlawful detainer has filed a civil action, and the unlawful detainer is consolidated into the civil 

action.  No other action is pending here.  Nor is the Court ruling that this is an absolute 

requirement.)  On the merits, the Court found that plaintiff was entitled to summary judgment, 

and judgment was entered that day. 

On January 8, 2020, defendant appeared seeking a stay of execution of judgment, which 

the Court granted until January 22, 2020, conditioned on deposit of daily rental value with the 

court clerk. 

On January 17, 2020, defendant filed a motion for reconsideration of the order granting 

summary judgment.  The sole basis for this request was that on January 13, 2020, defendant 

had obtained a signed order from the branch court judge previously assigned to the case, which 

stated, among other things, “the issues and defenses raised by the defendant appear too 

complex and extensive for a limited jurisdiction, unlawful determiner action, such that 

adjudication in such a summary proceeding could result in a denial of due process to the 

Defendant.”  Because the clerk set the hearing for May 4, 2020, Defendant appeared ex parte 

for an order shortening time. Plaintiff did not appear at the application hearing.  The Court set 

the hearing for February 6, 2020, and stayed execution of the judgment.  At the hearing, in 

response to the Court’s inquiry, counsel for defendant acknowledged that he had not advised 

the limited jurisdiction court of the proceedings in this Court subsequent to the transfer. 
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Plaintiff has filed opposition, in which it states that the order submitted to the limited 

jurisdiction court was not submitted to it for review before submission to the court, and, if it had 

been given notice, it would have opposed it.  Counsel for defendant should be prepared to 

address whether he gave notice to plaintiff’s counsel.   

The order granting summary judgment was correct as of the time it was entered, and 

there is no reason related to the merits to reconsider it.  The only issue is whether the 

subsequent order entered by the limited jurisdiction court constitutes sufficient grounds to 

reconsider the summary judgment decision. 

When the matter was transferred to Unlimited Jurisdiction and subsequently sent to this 

Department, the previous limited jurisdiction judge lost any authority to issue orders in this case.  

Thus, the order had no effect.  

Assuming for sake of discussion that the Limited Jurisdiction court could issue an order 

in a case in which summary judgment already had been granted, and to which it was no longer 

assigned, the proposed order was submitted by defense counsel without advising that court of 

the issue about the meaning of the order and that summary judgment had been granted.  This 

was a critical failure.  These failures might have been corrected had defense counsel served the 

proposed order on plaintiff’s counsel, but it appears that that was not done. 

Accordingly, this Court does not consider the January 13, 2020, order as ever having 

had effect.  If it were deemed as having effect, and if this order were deemed a “reconsideration” 

of the January 13, 2020 order, this Court has the authority to do so.  The power of a judge to 

reconsider the orders of another judge is limited.  (Marriage of Oliverez (2015) 238 Cal.App.4th 

1242, 1247.)  A second judge, however, “may reverse a prior ruling of another judge if the 

record shows that it was based on inadvertence, mistake, or fraud.  (Id., at 1248; Church of 

Scientology v. Armstrong (1991) 232 Cal.App.3d 1060, 1069.)  In this instance, the exception 

applies, because the January 13, 2020 order was based, at the very least, on mistake or 

inadvertence, due to (1) the fact that the court no longer was assigned to the case; 

(2) the failure of defense counsel to advise that court of the relevant pending matters; and 

(3) the apparent failure to provide plaintiff’s counsel with notice of the submission of the 

proposed order.  Because the issue of the validity of the January 13, 2020, order is raised and 

discussed by the parties in their papers, this Court can consider it without setting the matter for 

further hearing.   

As noted, however, this Court does not deem this order a “reconsideration” of the 

January 13, 2020, order.  The matter is the hearing of defendant’s motion to reconsider the 

order granting summary judgment.  The motion is denied.  The stay of execution is lifted, and 

the clerk shall issue a writ of execution immediately upon request of plaintiff absent further order 

of the Court to the contrary. 

 

 


